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Long forgotten by historiography and legal theorists, the classic doctrine of ius gentium elaborated
in the sixteenth century was reintroduced into the field of thought at the beginning of the twentieth
century thanks to important monographs devoted to Francisco de Vitoria and Francisco Suarez1. It
was then taken up by Ernest Nys2 and James Brown Scott3, in a context dominated by the
voluntarist interpretation of the international law, which considered ius gentium as the expression of
the all-powerful will of the States4. Stressing that men and peoples appear as the great absent of the
voluntarist doctrine, Nys, Scott and other great internationalists in the early twentieth century reinterpreted the idea of a consensual law jointly decided by the nations, in relation to their interests
and that of men. In doing so, they relied on the authority of classic doctrine of ius gentium
developed in the works of sixteenth and seventeenth century authors. The classical doctrine of ius
gentium also formed the basis of major contributions by jurists to rethink the establishment of peace
between men, thus illustrating its major significance for human societies5.
The secondary literature that is now devoted to the early modern doctrine of ius gentium6 is part of a
slightly different spirit. This classical doctrine is no longer interpreted in comparison with classical
international law of the 17th century, of which it would have constituted an uncompleted precedent.
Rather, it is studied for its own sake, with regard to the historical needs of the societies of the time,
to its practical interest, and to intellectual schemata and references mobilized by theorists of the 16th
to develop it7. Today, scholarship proceeds to a more precise analysis of the historical background
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from which the idea of interhuman normativity emerged at the very moment when political power
was territorialized and where the newly acquired autonomy of the states threatened to set them up
against others8. Contemporary scholarship pays also attention to the driving role of the doctrine,
mobilized most often within broader issues, such as whether the nation is the owner of its public
space or whether it remains common to humanity9. Furthermore, investigation into the early modern
literature on ius gentium is no longer limited to emblematic figures such as Francisco de Vitoria and
Francisco Suarez; these authors are seen as part of a much broader intellectual current10. Finally, the
doctrinal sources are read in light of the great historical and geopolitical events of the time,
illustrating their practical significance11.

The richness of these perspectives calls for the exploration of at least the five following axes:
1. The generic definitions of ius gentium between theory and practice,
2. the references to dominium, kingdoms, borders and international trade,
3. the study of references to humanity, the Church, the Empire and the State,
4. the question of global stability and of the binding force of ius gentium,
5. Theory and practice - The right to war, the intermediaries of peace and the question of the use of
the law of nations in the event of international conflict.

Papers can be presented in English or French.
Subject to peer-review, the contributions to the symposium will be published.
Deadline to submit an abstract of the communication is July 30, 2018.
Please send your paper proposal to Gaëlle Demelemestre (gdemelemestre@gmail.com).
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Synopsis
This symposium proposes to explore five major issues related to the early modern theory and
practice of ius gentium:
1. The generic definitions of ius gentium between theory and practice
According to Vitoria, the law of nations is established by a "rationally established human decree" to
ensure "an order for peace and concord between men12". He conceives it as an intermediate law
between natural law and particular civil law, but he does not settle the question of its nature,
bringing its characteristics sometimes closer to natural law, sometimes to positive law. His
successors Domingo de Soto and Diego de Covarrubias, conversely, follow the analyzes of the
humanist jurist François Connan, arguing that it is a positive human law responding to the
usefulness of peoples13. Being a product of human reason, each man can find its standards and
understand its merits. Its positivity makes it possible to conceive it as a law created by men
according to their needs, but which nevertheless possesses an intrinsic binding force since it comes
from reason14.
This definition of the law of nations as a positive law answering to the needs of the people did not
however meet unanimity at the time. Some jurists, like François le Douaren, refuse to consider it as
a positive law, and link it closely to natural law. They thus inflect the doctrine in a function of
palliative to the too great generality of the precepts of natural law15. On what basis do they ground
their refusal to consider the law of nations as a positive law? Are there legal arguments to refuse the
recognition of ius gentium as human law? How did Le Douaren and other jurists belonging to the
mos gallicus, who were particularly attentive to the historicity of legal concepts, reconcile their
position with the meaning of ius gentium in the Roman tradition?
Another trend has developed, uniting the law of nations to specific positive law more closely. By
arguing that reason only accesses natural law, certain Jesuit theologians refuse to consider that it
can be mobilized to engender a positive right, relating to contingent needs 16. Thus, they deny ius
gentium its rationality, and hence its binding force, to regard it as a simple customary law whose

12

Francisco de Vitoria, Comentarios a la Secunda secundae de Santo Tomas. De Justitia QQ. 57-66, B. de Heredia
(éd.), Salamanque, Apartado, 1934, q. 57, a. 3, p. 12 et 14.
13
François Connan, Commentariorum, I, 5, fo. 14 ; Diego de Covarrubias, Regulae Peccatum. De regul. Iuris libri 6
Relectio, Lyon, Sebastianus Honoratum, 1560, II, 11, p. 283. See Merio Scattola, “Naturrecht als Rechtstheorie : Die
Systematisierung der „res scholastica“ in der Naturrechtslehre des Domingo de Soto” , Die Ordnung der Praxis. Neue
Studien zur Spanischen Spätscholastik, Tübingen, Max Niemeyer, 2001, p. 47 ; Antonio Marin Lopez, “El concepto del
derecho de gentes en Diego Covarrubias y Leyva” , Revista espanola de derecho internacional, Vol. 7, 1, Madrid, 1954,
p. 505-528 ; Francisco Carpintero, “« Mos italicus », « mos gallicus » y el Humanismo racionalista. Una contribucion a
la historia de la metodolia juridica” , Ius commune, 6, 1977. Domingo Bañez and Fernando Vazquez de Menchaca
formulate variants of this thesis, the first tending to devalue it because of its positivity, the latter distinguishing, in the
lineage of Bartole, a primary meaning bringing it closer to natural law, and a second meaning positive, close to the
definition given by its co-religionists.
14
Vinzente Piano Mortari, “La sistematica come ideale umanistico” , Leo S. Olschki (éd.), La storia del diritto nel
quadro delle scienze storiche, Florence, 1966, p. 527 ; Joseph Delos, La Société internationale et les Principes du Droit
public, Paris, Pedone, 1929, p. 200.
15
Such was the case of François Le Douaren, for example. It is also the position of the Jesuit Juan Azor and the Spanish
jurist Fernando de Mendoza. See Donald R. Kelley, Foundations of modern historical scholarship : language, law, and
history in the French Renaissance, Columbia University Press, 1970. Other jurists, such as Hugues Doneau
(Commentariorum de iure civili, I, VII), also consider that the law of nations is derived from natural law because it
proceeds from the recta ratio, and therefore can not be contingent. It loses its capacity to satisfy the cyclical needs of
the peoples.
16
Annabel Brett, Changes of State. Nature ad the Limits of the City in Early Modern Natural Law, Princeton/Oxford,
Princeton University Press, 2011, p. 84.

3

existence is due to the regular observance of its norms by sovereigns 17. The law of nations thus
becomes for Francisco Suarez and Gabriel Vazquez as contingent as any customary rule, the
sovereigns being not obliged to respect it18. The interpretative differences of law within the
Dominican and Jesuit orders deserve a thorough analysis. Are we in the presence, within the second
scholastic, of two different legal traditions, veiled by their common reference to the Thomist
tradition?
A third attack then weakens the classical doctrine of ius gentium by attacking its foundations. It
follows a transformation of the representation of the duty of obedience to the law. For the
Dominicans, it is the rational norms found by men using reason that ensure the binding force of the
law of nations. It is understood that every man naturally obeys the reasonable commandments.
Another conception of the obligation had, however, been formulated by Luther, arguing that the
constraint came from a superior authority imposing its command on the subject. This
epistemological change in the foundation of law is taken up by Pufendorf, who considers that the
binding force of law comes from the fact that it is decided by a higher authority19. Since humanity
does not constitute a superior authority like the State, it can not pretend to lay down a right capable
of imposing itself on sovereigns20. The law of nations thus loses its subject and its object. Can the
eviction of doctrine be interpreted as a consequence of the geopolitical evolution of the seventeenth
century? Is the reinforcement of territorial sovereignty enough to discredit the idea that men share a
community of law superior to that of national law21?
It has also to be stressed that the analysis of the notion in the predominantly German Protestant
tradition has not been so much studied as the Catholic Spanish tradition22. It would need to be
deepened to allow an overview of the perspectives opened at that time on the idea of a common law
for all members of humanity.
Despite all theoretical attempts at clarifying what ius gentium is or should be, it is also necessary to
recall that, in practice, early modern jurists and theologians understood ius gentium in a very
flexible way. As Daniel Coquillette and Alain Wijffels have shown with regards to the situation in
early modern England, the notion of law of nations was used there in a variety of ways by the same
17
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authorities at the same time23. This raises questions about the pragmatic use of references to ius
gentium in the early modern period. This is the case not only in writings explicitly dealing with
matters that, from today’s perspective, fall under the scope of international law, but also in treatises
or cases about other subjects, such as sale contracts or the law of succession. One could think of the
strategic use of arguments from ius gentium in the collections of court decisions (decisiones) or in
the legal advice-literature (consilia). What did jurists and theologians in the early modern period try
to achieve when grounding arguments on ius gentium? They were certainly not always thinking of
writing grand theories about international law. This section therefore also welcomes papers that
reflect on this pragmatical dimension of the references to ius gentium in the context of legal and
pastoral practice.
2. Dominium, kingdoms, borders and international trade
The law of nations is not simply mobilized by the theorists of the sixteenth century to provide a
solution to short-term problems. It is also integrated into the axiology of law that they wish to
shape, and that they re-inscribed in the history of humanity. The authors who are interested in it
apprehend it through a semi-historical narrative24. In the prelapse situation, they imagine that all the
goods were common25. But after the Fall, humanity did not remain united; it was divided into
different peoples on the surface of the Earth, who agreed that the territories would belong to the
first-comer. They settled on separate land and instituted political governments to better support
themselves. It was necessary to privatize dominium to prevent disputes between men and to favor
the increase of wealth26. The political communities thus distinguished themselves from each other
by their own political power exerted within their borders, delimiting their rights and prerogatives27.
The law of nations justified the introduction of the private dominium, gradually interpreted as an
inviolable subjective right28. Can we find examples of ius gentium used as an argument to establish
the legal and conceptual distinctions between private and public domains? The law of nations
establishes reciprocal recognition of state autonomy. Has the whole of the earth been shared among
men, or are there pieces of land and objects that remain common to humanity29? What were the
arguments put forward to justify the freedom of the seas, which, according to the law of nations, can
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not belong to anybody and should remain of free use30? Can we trade its products? The law of
nations also justifies the establishment of public authority to organize the different communities of
life. But what is the exact scope of public power’s grip over its territory? Is the public space unique
to the nation? Are the riches of the earth materials within its frontiers part of the undivided property
of humanity, or do they belong to the nation as a matter of ius gentium31?
The proponents of the doctrine of ius gentium start from the idea that all human beings are by nature
living in community to argue that they also share a specific community of law, the end of which is
to provide a normative framework to regulate their exchanges. They thus imagine rules and rights
applicable to all men, building the ius gentium, even if these men are born in different territories
subject to different legislations32. They distinguish one essential right deriving from the law of
nations, viz. the ius communicationis, of which commentators have distinguished four elements:
the right to transit over all the territories of the Earth (ius transitus innoxii), the right to halt and
reside there (ius peregrinandi), the right to trade with all men (ius commercii), and the right to enter
into contracts33. The first two aspects of the ius communications make it possible to consider that
States were not conceived of by the early modern theologians and lawyers as hermetic entities, but
that they remained open to the different members of humanity. Much more ambitious than Kantian
cosmopolitan law, which recognizes only a right of temporary hospitality, a large part of the
doctrine of the law of nations in the sixteenth and seventeenth centuries defends the idea that the
state borders cannot stop the human trade, the various forms of exchange between men34. Which
arguments did they put forward to defend such freedom of movement and residence? Were there
situations justifying the closing of borders? Did war, at least, invalidate the right of passage for
civilians on hostile territory? At a time when the question of borders agitates the public opinion, and
where it is widely debated in the intellectual circles, the political sphere and the civil society, it
would be quite opportune to deepen the arguments advanced in the 16th century to defend the ius
peregrinandi inherent to human nature35.
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The third element of the ius communicationis regulates the sphere of exchanges between men. It
comprises their fraternal or intellectual relations, which transcend borders, but also the more
specific sector of commercial exchanges36. The promoters of the law of nations consider that trade
belongs to the private domain, and that it escapes the grip of the particular public authorities37. Men
can trade with each other on the basis of a right independent of the national legislatures 38. However,
a precise study of this theme is still lacking. The relations between lex mercatoria and ius gentium
should be further analyzed.
The fourth element of the law of nations covers all the contracts that can unite men. Connan has
played a seminal role in articulating this idea by extending the category of actiones that can be used
by men39. The various bonds of obligation conditioning the interhuman relations fall under the
scope of all the forms of contract which men employ in their practical life40. According to Connan,
they were gradually introduced over the businesses maintained by the various companies. He takes
the example of the invention of money which was introduced during the Trojan War to facilitate
trade and which, given its usefulness, was then used by all other peoples41. The commercial contract
has thus instituted a new and binding relationship between members of different peoples. Similarly,
the testamentary contract that originally came under the particular private law showed its
weaknesses when heirs or inherited property were no longer in their country of origin. It had to be
reformulated to be one of the norms of the law of the people, and now connects all the members of
the Earth42. The ius gentium thus expresses all the obligations and the possibilities which are
imposed or are offered to the men because of their humanity43. The thematization of a private
international law proposed by Connan will then be deepened by Hugues Doneau, who defines the
rights belonging to each man as faculties, thus clearing the notion of subjective right44. This
development deserves to be made explicit.
3. Humanity, Church, Empire and State
One of the specificities of the classical doctrine of the law of nations is to have conceived it as a
body of law proper to humanity as such, despite its division into different nations45. The ius gentium
is a law the authority of which is superior to that of the particular civil law of nations. This
conceptualization mobilizes the central notions of societas humana and of unity of human race. The
distribution of men in distinct political communities does not alter the community of essence
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uniting all the members of humanity46. These ideas indicate that the founders of international law
considered mankind in its mere temporal live, fulfilling in their eyes perfectly the practical and
moral finality of man, without considering his spiritual dimension47. In contrast to their medieval
predecessors, the theorists of the classic ius gentium apprehend it outside the Church and all its
institutions48. They no longer inscribe human existence in tension towards a universalist power
which would accomplish its nature; its theorists reject the idea that humanity would be called to be
unified by the political form of the Empire or the Church49.
According to them, the state is the right scale for institutionalizing a community of life. Large
enough to provide the necessary means of subsistence, and small enough to integrate all its
members, it becomes the pillar of the political achievement of man50. The theoreticians of the law of
nations thus open a field of reflection strictly political, where is studied the political dimension of
humanity, the capacity of men to organize themselves to provide for their needs and to live
comfortably. Would the law of nations, therefore, make it possible to specify the nature of the
political link uniting the citizens of a nation, and more generally all the members of humanity? Can
natural sociability engender norms capable of organizing the human community? The law of
nations considers men as members of a particular nation, but their membership of humanity gives it
a binding force superior to that of their state. Can we identify a set of rights that humanity in every
man obliges states to respect51? What sanctions can be considered in case of violation of the rules of
the law of nations?
Some of the theorists of ius gentium, on the other hand, have identified his universality with the
very form of the institutions of law. Connan already remarked that the form of law, resting on
innate, self-evident and general principles, perfectly embodied the essence of reason, which
proceeds from the same principle of truth by enunciating general rules 52. Bodin53 and Althusius54
reclaim the idea of the law of nations as a common law of all nations. But they replace the idea that
it governs their relations by the thesis of a common law by transposition: according to them, the ius
gentium comprises the set of legal categories used by all the nations 55. He formulates the universal
rules that are the foundation of political institutions. For Bodin as well as Althusius, "the universal
46
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law expresses the rational powers and imposes itself, immutably, beyond the contingency of time
and place, as the necessary rule of the organization of societies 56". Our open societies confront us
today with a type of questioning echoing these reflections. Should all human societies share the
same forms of institutions? Is there an institutional archetype of power perfectly adequate to
corporate governance? Should this universal law be conceived of as an ideal scheme gradually
updated by nations, or rather as the progressive result of "ordered pluralism"57?
In addition, the practical significance of the lack of consideration of religion by its theorists must be
emphasized. In their eyes, confession is not a relevant criterion to exclude some men from this
community of law58. The Ottomans, the Gentiles, the Jews, as well as the Indians, ignorant of the
divine Word, are full members of it. Religion does not change the human essence. The ius gentium
considering only the belonging to the human race, all men share the same community of law
obliging to the respect of certain rights and certain duties. The practical contributions of the
classical doctrine of the law of nations are known for all matters relating to the Indians59. It seems,
however, that it was not mobilized during the religious wars that divided Europe as early as 1560.
How to explain this absence if it can be confirmed?
4. The question of global stability and of the binding force of the law of nations
The doctrine of the law of nations considers states as autonomous, but not as disconnected. It
considers that states are necessarily interdependent because they need each other to support the
needs of their people. This is why one of its central aims is to ensure world stability and peace,
allowing the different powers to coexist without entering into power relations60. The law of nations
thus has one of the noblest ends, since it aims at the common good of the whole earth (totus orbis),
as thematized by Connan and Vitoria61.
However, the meaning of the reference to world peace at this time should be clarified62. Was it
conceived as a balance of powers, like a temporary situation where a sovereign manages to
neutralize the strength of a competitor, or as the establishment of a collaboration between the states
for the preservation of world justice?
The idea of a world authority to decide between States would also deserve special attention. The
need for global stability for the preservation of human integrity seems necessarily to raise questions
about the conditions for establishing such authority63. Do the authors view it as essentially different
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from the states, like a world parliament, or as an association of sovereigns to intervene when a peer
violates the law of nations or the rights of the people? Is there a right of interference for a violation
of the rules of the law of nations64? The contemporary relevance of this question would justify an
attempt to identify the arguments put forward on both sides to defend or invalidate such a right.
5. Theory and practices - The right to war, the intermediaries of peace and the question of the
use of the law of nations in case of conflict
We are generally familiar with the changes in the concept of just war brought about by the classic
doctrine of the law of nations. Its theoreticians take up the idea that war is morally justified under
certain conditions. It originates in an intentional violation of the rule of law of nations by a power,
which leaves no choice to the aggressed nation but to defend itself 65. A just war can only be
defensive. Its theoreticians, however, gradually expand the analysis of the circumstances justifying
a war, going as far as defending a right of intervention on a foreign territory in case of violation of
the law by a sovereign against his people66, then a right to offensive war, when it is preferable for a
nation to openly trigger a conflict with a power ostensibly displaying its intention to harm it67.
Some of the later theorists will emancipate themselves from the classic frameworks of just war to
advance the idea that each of the adversaries can go to war for a just cause 68. Thus opened the
modern interpretation of an equal position of the belligerents vis-à-vis the law, the war, however,
continuing to respond to a specific legislation whose specificity should be specified in relation to
that of classical international law.
The jurists and theologians of the early modern period are also carrying out a precise analysis of the
rules governing the war. Situations of international conflict constitute a breach in the regular course
of law, but they do not escape the rule of law. His theoreticians consider that wars are part of a
specific branch of the law of nations, regulating the entry into war (ius ad bellum), war itself (ius in
bello), its completion and the restoration of justice (ius post bellum and ius postliminii). To legally
frame these moments of destabilization of the international order, they detail the conditions
justifying the outbreak of hostilities69, the actions permitted or prohibited vis-à-vis the adversary,
prisoners and civilians70, and the fair estimate of the repairs which can claim the winner71.
Another of the advances of the theoreticians of the law of nations is to theorize the intermediaries of
the peace, working with a foreign power to maintain peaceful relations, to collaborate for a joint
operation, or to solve the tensions between nations72. These could include accredited ambassadors
with the power to negotiate, or temporary envoys to inform an operation or to transmit official
documents. Maintaining courteous relations between States by means of envoys was essential to
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securing international trade, enabling them to peacefully treat each other's interests 73. The
establishment of negotiations and dealings rather than a war was also very quickly interpreted as a
tool preserving international stability. It would be interesting in this respect to analyze the evolution
of the diplomatic office with the emergence of the modern international configuration, in
comparison with the medieval situation74.
On the other hand, it would be very timely to clarify the actual use of the law of nations by
sovereigns, and its impact on the practical resolution of international conflicts. We know that the
theorization of the law of nations had an impact in Spain on the legislation of the Indies, imposing
the respect of the natural freedom of the Indians, the abandonment of their enslavement, and the
recognition of their political autonomy75. Is this also the case in terms of relations between
European states? Do European sovereigns mobilize the doctrine of the law of nations to justify their
pretensions or their foreign policy? When they conclude agreements with each other, do they
motivate their decisions through it? Do territorial claims take into consideration its rules? How to
explain this absence if it turns out to be the case?
The centrality of the doctrine of ius gentium lies in the fact that its promoters forged it to meet the
unprecedented practical needs of European nations at the beginning of the sixteenth century.
Remaining until the seventeenth century in the heart of the analysis of relations between men and
nations, it is difficult to conceive that it was not used by sovereigns. It would be necessary here to
have a study of the impact of historical events on its development. Can we identify links between its
transformation and the evolution of international circumstances? Can the major European treaties be
considered as expressions of the rules of the law of nations, or do they only show an already wellestablished state of affairs on the European scene?
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